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Insan Haklarinin
Insani Uluslararasi Hukuka EtKisi

The Impact of Human Rights on International
Humanitarian Law

Prof. Dr. A. Flisun ARSAVA®

Oz:

insan haklar1 insani uluslararas1 hukukun sekillendirilmesinde 6nemli bir etkiye sahiptir. Bu cercevede
sivil halka kars1 zor kullanmay1 iceren zararla karsilik (repressalie) onemli bir tartisma konusu olustur-
maktadir. Cenevre Konvansiyonlarinda ve Konvansiyonlara ek | No.lu Ek Protokolde sivillere karsi rep-
ressalie yasaklanmistir. Bu sinirlama ile tiim devletlerin uzlasi icinde olmadig goriilmektedir. Makalede
devletlerin bu cercevedeki yaklasimlarina ve zor kullanmayi iceren repressalie’nin uluslararasi hukukta
mesruiyetine 151k tutulmaktadir.

Anahtar Kelimeler:

Eski Yugoslavya Uluslararasi Ceza Mahkemesi, Kupreskic Karari, Zararla Karsilik Kriterleri, Cenevre Konvansi-
yonlari.

Abstract:

Human rights have an important impact on the shaping of international humanitarian law. In this context,
“repressalie” which involves the use of force against the civilian population is an important topic
of discussion. In the Geneva Conventions and Additional Protocol | to the Conventions, “repressalie”
against civilians is prohibited. Nonetheless not all states compromise on this issue. The article sheds
light on the approaches of states to this matter and the legitimacy of the “repressalie” which includes
the use of force in international law.

Keywords:

International Criminal Tribunal for the former Yugoslavia, Kupreskic’s Decision, Criteria for Reciprocity,
Geneva Conventions.
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1974 Nukleer Denemeler Davasi Isiginda
Uluslararasi Hukukta Devletlerin
Tek Tarafli Islemleri

In the Light of the 1974 Nuclear Tests Case Unilateral Transactions
of States in International Law

Ars. Gor. Buket DENizZo

Oz:

Devletlerin tek tarafli islemlerinin uluslararas1 hukuktaki yeri, tartismali konulardan biridir. Devletler,
diger devletler ve uluslararasi orgiitler ile yaptiklar antlasmalar dolayisiyla borg ve yiikiimlilikler al-
tina girebilirler. Bunun yaninda, kendi cikarlarin ilgilendiren konularda, tek tarafli irade beyanlan ile
de kendilerini baglayabilirler. Uluslararasi hukukun siijeleri tarafindan meydana getirilen bu irade acik-
lamalari, belirli kosullarda baglayici sonuclar dogurur. Avustralya ve Yeni Zelanda’nin, 1970°li yillarda
Fransa’nin atmosferde yaptig1 niikleer denemelerin uluslararasi hukuka aykiri oldugu gerekcesiyle Ulus-
lararas1 Adalet Divani’na basvurmasi iizerine Divan, devletlerin tek tarafli islemlerinin hukuki baglayi-
caligina iliskin cesitli tespitler yapmistir. Devletin tek tarafli sozverme islemlerinin, islemi yapan devlet
bakimindan yikiimlilik dogurmasi acisindan, 6zellikle baglanma niyeti ve aleniyet onem tasimaktadir.
Ancak cogu zaman, devletlerin eylem ve islemlerinin siyasi ya da hukuki olup olmadiklarinin tespiti
zordur. Ote yandan devletler, tek tarafli islemlerin cesitli tiirlerini, uluslararasi iliskiler alaninda yogun
sekilde kullanmaya devam etmektedirler. Bu bakimdan, uluslararasi hukuk bakimindan bu islemlerin
gecerlilik unsurlarin belirlemek ve hukuki rejimlerini saptamak gerekmektedir. Uluslararasi Adalet Di-
vani’nin 1974 tarihli Nukleer Denemeler Davasi karari, devletlerin tek tarafli islemlerinin uluslararas:
hukuktaki durumunun degerlendirilmesi bakimindan 6nemini korumaktadir.

Anahtar Kelimeler:

Uluslararast Hukuk, Uluslararasi Hukukta Hukuki islemler, Devletlerin Tek Tarafli islemleri, Niikleer Denemeler
Davasi, Uluslararasi Adalet Divani.

Abstract:

States’ unilateral action is one of the controversial issues of international law. States can come under
debts and obligations due to the agreements they have made with other states and international
organizations. In addition, they can bind themselves with unilateral declarations on matters that concern
their interests. These transactions made by the subjects of international law have binding results under
certain conditions. After Australia and New Zealand applied to the International Court of Justice on
the grounds that the nuclear tests carried out by France in the 1970s were against international law,
the Court made several determinations regarding the legal bindingness of the unilateral transactions
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of the states. The intention of the state and publicity of the transaction is especially important in
terms of the unilateral transaction of the state, which creates an obligation for the state. However, it
is often difficult to determine whether states’ actions and transactions are political or legal. On the
other hand, states continue to use various types of unilateral transactions frequently in international
relations. In this regard, it is necessary in terms of international law to determine the validity elements
of these transactions and to determine their legal regimes. The decision of the Nuclear Trials Case of
the International Court of Justice in 1974 maintains its importance in terms of evaluating the status of
the unilateral transactions of the states in international law.

Keywords:

International Law, Legal Transactions in International Law, Unilateral Transactions of States, Nuclear Trials
Case, International Court of Justice.
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Uluslararas1 Hukukta Uyusmazliklarin
Baris¢1 Cozuim Yollar: ve Daghk Karabag
Uyusmazhgi

Peaceful Solution Ways of Disputes in International Law and
Nagorno Karabagh Dispute

Dr. Ogr. Uyesi Tugce ISAYEV®

Oz:

Daglik Karabag uyusmazligi, uluslararasi baris ve giivenligi tehdit eden bir uluslararasi uyusmazliktir.
Uyusmazligin barisci ¢oziimiiniin 6niinde cesitli engeller bulunmaktadir. Ancak, taraflara, bolgeye ve
uluslararasi topluma kazandiracaklari diistintildiigiinde uyusmazligin barisci ¢coziimiiniin uluslararasi hu-
kuk acisindan arz ettigi onem anlasilmaktadir. Bu 6nem, uyusmazligin baris¢ci ¢éziimii oniindeki engel-
lerin asilmas1 ve uyusmazligin barisci yoldan coziilmesi gerektigini ortaya koymaktadir. Uyusmazligin
barisci ¢c6ziimii konusunda simdiye kadar yogun olarak kullanilan barisci ¢oziim yollari arasinda goriis-
meler, arabuluculuk ve uluslararasi orgiitler cercevesinde ¢oziim yer almaktadir. Uyusmazligin barisci
¢Ozlimiiniin uluslararast hukuk acisindan arz ettigi 6nem bundan sonraki siirecte uyusmazligin barisci
¢6ziimi konusunda diplomatik ve yargisal biitiin baris¢ci ¢oziim yollarindan miimkiin oldugunca etkin
sekilde yararlanilmasin1 gerektirmektedir. Azerbaycan’in baris¢1 ¢coziimden yana olan tutumu ve ulus-
lararast hukuk kurallar1 acisindan s6z konusu olan hakliligi, biitiin barisc1 ¢c6ziim yollarindan miimkiin
oldugunca etkin sekilde yararlanmasina imkan vermektedir. Ermenistan’in uluslararasi hukuk kurallar
acisindan s6z konusu olan haksizligi ise uyusmazligin baris¢i coziimiine karsi bir tutum sergilemesine ve
uyusmazligin ¢c6ziimsiiz kalmasina sebep olmaktadir.

Anahtar Kelimeler:

Uluslararast Hukukta Uyusmazlik Kavrami, Uluslararast Hukukta Uyusmazliklarin Barisc1 Coziim Yollari, Daglik
Karabag Uyusmazligi, Daglik Karabag Uyusmazliginin Baris¢1 Coziimii, Azerbaycan’in Tutumu.

Abstract:

Nagorno-Karabagh dispute is an international dispute that threatens international peace and security.
There are various obstacles to the peaceful resolution of the dispute. However, considering the benefit
to the parties, the region and the international community, the importance of the peaceful resolution
of the dispute in terms of international law is understood. This importance reveals that the obstacles to
the peaceful settlement of the dispute must be overcome and the dispute must be resolved peacefully.
Among the peaceful resolutions that have been used extensively on the peaceful settlement of the
dispute till now, there are the negotiations, mediation and resolution within international organizations.
The importance of the peaceful resolution of the dispute in terms of international law requires the use of
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all diplomatic and judicial peaceful remedies in maximum efficiency for the peaceful settlement of the
dispute in the upcoming period. Azerbaijan’s attitude in favor of peaceful solution and its rightfulness
in terms of international law rules enable it to benefit from the ways of peaceful solution as effectively
as possible. Armenia’s unfairness in terms of international law rules causes it to take an attitude against
the peaceful resolution of the dispute and to let it remain unsolved.

Keywords:

Concept of Dispute in International Law, Peaceful Ways of the Resolution of Disputes in International Law,
Nagorno-Karabagh Dispute, Peaceful Resolution of Nagorno-Karabakh Dispute, Attitude of Azerbaijan.
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Ulusal Elektronik Tebligat Sistemi’'nde
Tutulan Delil Kayitlarinin Ispat Kuvveti ve
Bu Kayitlarin Aksinin Ileri Siiriilmesi

Evidentential Value of the Evidence Records Kept in
National Electronic Notification System and Allegations
Contrary These Records

Ars. Gor. Ayse Ece ACAR®

Oz:

Elektronik tebligat, klasik anlamda tebligata gore daha hizli ve daha az masrafla tebligat yapilmasini
saglamaktadir. Teknoloji ile i¢ ice olan bu alana dair diizenlemelerde, teknolojik gelismelere paralel
olarak giincellemelere gereksinim olmaktadir. Bu kapsamda, 7101 sayili icra ve iflas Kanunu ve Bazi
Kanunlarda Degisiklik Yapilmasina Dair Kanun ile Tebligat Kanunu’nda elektronik tebligat1 diizenleyen
maddede degisiklik yapilmistir. Yapilan bu degisiklik uyarinca hazirlanan ve 01.1.2019 tarihinde yurirli-
ge giren yeni Elektronik Tebligat Yonetmeligi ile 19.01.2013 tarihli Elektronik Tebligat Yonetmeligi yu-
rurlikten kaldinlmistir. Yeni yonetmelikte, Ulusal Elektronik Tebligat Sistemi’ne, bu sistemde tutulacak
delil kayitlarina ve bu kayitlarin ispat kuvvetine dair diizenlemelere yer verilmis, delil kayitlari, aksi
ispat edilmedikce kesin delil olarak kabul edilmistir. Bu kayitlarin aksinin ileri sirilmesi, bu kayitlarin
yanlis tutuldugu veya bu kayitlarda bir degisiklik yapildig1 iddias1 seklinde ortaya cikabilecektir. Delil
kayitlar ispat kuvveti bakimindan kesin delil olsa da, senet sifatin1 haiz degildir. Delil kayitlar, fiziki
tebligattaki teblig tutanagi ile ayni islevi gormekte olup, bu kayitlarda yer alan bilgilerin aksinin ispa-
tinda her turlu delilden faydalanilabilecektir.

Anahtar Kelimeler:
Tebligat, Elektronik Tebligat, Elektronik Tebligat Yonetmeligi, Ulusal Elektronik Tebligat Sistemi, Delil.

Abstract:

Electronic notification provides the notifications to be made faster and less costly than written
notification. In arrangements regarding this area intertwined with technology, updates are needed
in parallel with technological developments. In this context, with the Code No. 7101 on Amendment
of Enforcement and Bankruptcy Code and Other Codes, the article regulating electronic notification
in Notification Code, has been amended. With the new Electronic Notification Regulation prepared
in accordance with this amendment and came into force on 01.01.2019, the Electronic Notification
Regulation dated 19.01.2013 has been repealed. The new regulation includes the National Electronic
Notification System, the evidence records kept in this system and the regulations on the evidential
value of these records. Evidence records are accepted as conclusive evidence unless otherwise proven.
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Asserting the contrary of these records may arise that these records are kept wrong or there is a change
in these records. The evidence records has the same function as certificate of services. Although the
evidence records are conclusive evidence in terms of the force of proof, all kinds of evidence can be
used to prove the contrary of the information in these records.

Keywords:

Notification, Electronic Notification, Electronic Notification Regulation, National Electronic Notification
System, Evidence.
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Isvicre Federal Mahkemesi’'nin 17.11.2004
Tarihli 4C.255/2004 Kararinin Cevirisi ve
Bu Karar Cercevesinde Kira Hukukunda
Gecerli Nitelikteki Baglantil1 S0zlesmeler ve
Bunlara AyKkiriligin Yaptirimi

Translation of the 4C.255/2004 Decision of Swiss Federal Court
Dated 17.11.2004 and Valid Tie-In Transactions and the Sanction
of their Violation in Light of this Decision

Ars. Gor. Dilsah Busra KARTAL®

0z:

Bu calismada kira sozlesmesinde baglantili islem niteligi tastyan sozlesmelerin gecerliligine iliskin Isvic-
re Federal Mahkemesi’nin 17.11.2004 tarihli 4C.255/2004 kararinin cevirisine ve karar incelemesine yer
verilmistir. Karara konu olayda kira sozlesmesinde kiraciya, kiralanan yerle ayni tasinmazda bulunan, ki-
raya verene ait sarap dikkanindan sarap satin alma borcu yiiklenmistir. Federal Mahkeme sozlesmedeki
hiikiimler 1s181nda burada gecersiz bir islem olmadigi sonucuna varmistir. incelemede Federal Mahkeme
karar 15181nda baglantili sozlesmelerin gecerlilik sartlan ele alinmistir. Ayrica incelemede gecerli bir
baglantili sozlesmenin ihlalinin yaptirimi incelenmis ve bu baglamda Federal Mahkeme kararinin isabetli
olup olmadigr degerlendirilmistir.

Anahtar Kelimeler:
Kira Sozlesmesi, Baglantili Sozlesme, Olaganiistii Fesih, Sozlesme Hukuku, Gecersizlik.

Summary:

In this study, 4C.255/2004 decision of the Swiss Federal Court dated 17.11.2004 regarding the validity
of tie-in agreements in rental contracts is translated and analysed. In the subject matter, tenant is held
obliged to buy wine from the landlord who operates a winehouse that is located in the same property
that the rent subject is located. In light of the contract terms, Federal Court concluded that this is
not an invalid transaction. In the review, in light of the Federal Court decision, the conditions for the
validity of tie-in contracts are examined. Moreover, the sanction for the violation of a valid tie-in
contract is examined and in this regard, appositeness of the Federal Court decision is evaluated.

Keywords:
Rental Contract, Tie-in Agreement, Extraordinary Termination, Contract Law, Invalidity.
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